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i The trial eourt erred in entering final judgment agaiast
Mutaal of Boumelaw,

2. The trial court erred in denying Momal of Buumelaw's
Motion for Fodgment ss a Matter of Law at the close of coumterclgim
defendant’s, Gregg Roofing, Inc. s case, because thers 'was po substantial
evidence of the value of Gregg Roofing, Ine.'s alleged damage 1o i
reputdtion.

3 The il cowt erred i denving Munal of Enumclaw's
renewed Motion for Judgment as & Manter of Law after the ju:}f'retimze&
its verdict for the same reasons described 1o Assignment of Eevor No. 1,
angd alternarive Motion for New Trigl,

4. The wial couwrt ered e denving Mutoal of Enumclaw’s
Motion for Remittitur because the jury’s verdict agatnst Mutual of
Enumclaw was grossly in excess of the range of the gvidence presented by
Grege Roofing, Ine.

5. The trial coutt erred in gxcluding evidence of Lowrle's
fraud on Mutual of Enumclaw,

. The trial count erred in allowing testimony regarding My,

reputation.



1. Md the trial count err in deterndning that Gregg Roofing, Inc., a
corporate entity, was entitled to general, ungeantified damages for alleged
hanm 1o fts husiness reputation? {Assignments of Error Nos. 1,234

2. Did the winl count err in determining that evidence that Mutoal of
Emunclaw had been defrauded by its own cmaployee was frrelevant to the
gquestion. of whether the employes was acting within the scope of his
eraployment? (Assignpent of ervor No. 1,35

3 Dhd the miad coprt g in allowing testimony of the emotional effect
that the alleged damage to Grege Roofing, Ine.'s alleged reputationad hanmn

bad npon its prosident, individually?

Mutaal of Enumclaw Insurance Company & the appelisat in the
case at bar, but this 18 not 8 case about an insurance policy. The insured W
the claim at issue. Parkside Church, is not even a party 1o this lawsuil,
Thiz s a casg where a jury determined that Mutual of Enumclaw was
vicariously Hable inthe smount of $1.3 aullion for the fraudulent acts of
one of fis claims adjusters, Robert Lowrie, In interfering with voptractual
relations betwesn the insured & third panty. CP 309,

The genesis of the claim was 2 majer rainstorny that damaged the

intericr of the Parkside Church while the Church was having #ts roof

]



replaced by Gregg Rooting, Inc. ("GRI}, the counterclaiming defendant
in thiy case. CP 7. Purkside Church made a clamm on s Muwal of
Enumclaw insurance policy for the flood damage, and Lowrie wag
assigned to handle the chaim: RP 1142, Lowne viclated Muptual of
Ennmclav’s standards and duties ag ab . adivster when he Sonvinesd
Parkside Churely to pull GRI off the job and replace that contractor with
Charles Prescott Restoration, Inc ("CPRY). RP 433, 328, 1385, Lowriv's
mativation to reconwnend this replacement was 2 personal “relationship™
he had with CPR’s owner, Donald Chill, Lowrie would hire CPR o repair
property casualties inswred by Mutal of Enumclaw, nflating the
“pecessary” scope and cost of repair, and i return, Lownie was rewarded
with pifts and cash kickbacks. RP 543-544. Mutual of Enumclaw wag the
soknowing facilitatoy of UPR’s largess oward Lowrie, xince Lowrie psed
Mutual of Enumclaw’s bank account to fund this frand while purporting to
“adjust” claims, Exhibits 11,120

In this case, GRI was x&*m‘k’ing on the oof, and presented evidence
at tial that it was 1o the carly stages of remedianng the storm water
intrusion when Lowrie amived, RP 333, To :satisfyhis self-interest for gifts

and kickbacks, Lowne hired OPR 1o repaitr the damiage, convincing the

! These exhibin wers not admined by the gl coust, Mutual of Enumclaw srpues that
this was srroe.



Church to dismisg GRL

Lavwrie's kickback scheme was completsly antithetical to Muotual
of Emunclew’s ethicy and _ﬁ!aiickfs, RE 1385, A inial, Mutwad of
Enumclaw’s vice-president of claims testified that if she had knowsn what
he was doing, ™ Dwould have gotten o my car, deivess to Lake Oswegoe
and fived him 4. But neither she, nor amyops glse af Mutual of
Enunclaw ksew what Lowrie wis deing. /d. Mor was there any evideancs
that they should have known. Thus alter paying the entire cost of repairing
the property damage at the Charch, Mutual of Enumclaw did what tosurers
typically do after paying a loss of this pature: pursued 2 subrogated claim
against the party that was legally responsible for soroe or all of the damage.
In thiz case, that party was ORL As was presamted at wial, thers was
evidaner that GRI's acts and cumissions werz an lmportant conteibuting
factor responsible for allowing the water to enter the Church in the first
place.

Thus this lawsuit began with Mutual of Enumclaw’s subrogated
claim against GRI for breach of s contractugl obligations to protect the
interior of the Church during the roofing process. GBI coumterciaimed
against Muterl of Enmnclaw, alleging, dnter alie, tontious interference
with ORI's contractual relations with the Chureh based pn Lowse's

upanthorized actions, CF 11 et seq. During the course of this lawsuit,



Mutual of Bunuclaw discoversd that Lowre had been fraudulently
sdjusting clainss, including the one at Parkside Church, Howgver, shice
the subwogated breach of contract claim wis based on (GRI's actions
arrived at the sceng, Mutual of Enumclaw proceeded with that claim, It is
important o note that Mutual of Esumclaw did not seek 1o recover the
cost of the frmudulent work from GRI, only the objectively reasonable cost
of repatring the property damage caused by the water intrusion, CP 7.

When it discoversd the frand, Mutual of Enumclaw also brought
suit against Chill and CPR, which was consolidated with thix vase, CF 20,
On the eve of gial, the court severed the two cases, and granted GRS
motion that “ne evidence or argument shall be permitted reganding any
frapd. . OP 176, GRYs objection 1o “fraud” evidence was oaly relevance,
suggesting that it might elicit sympathy for Mutoal of Enumclaw. CP 1615,
Mutual of Enumclew, arguing that the fraud had divect relevance o the
issue of whether Lowrls was acting within the scope of bis agency while
decetving his smplover for his own beaefit, made an offer of proof at tral
regarding this frand, Mutual of Enumclaw’s response o it, and the
criminal prosecotion of those involved; the gl count again rejected i,
based on its previous Order, RP 13712872,

In the discovery process, Mutual of Enosmclaw sought w



investigate GRI’s counterclaim for tortious isterforence. CP 1636, GRI
alleged that the comumunity’s knowledge that GRI bad been involved with
the Parkside Church project, which stood open and uncorrected for an
extended period of time, tarnished its reputation; GRI contended that'thig
resulted I its not being asked to bid on other projects that & would
sormally have worked on. CP 832, Mutwal of Epumclaw pasticularly
sought to establish the damages claimed by GRI in relation to this ¢lainm,
5o that it could propedy prepare a defense. Mutual of Enumclaw fssuad
interrogatories requesting that ORI identify its alleged damages relating to
#s counterclaims, and the method GRI used w caloulate these damages.
CP 1636, GRI responded in Novenber 2008 as follows:

Baged on the discovery to date, GRI claims damages are st

least $15301.07. Further analysis of GRIs damages is

ongoing. GRI mesrves the right to supplement s response.

GRI contracted © resroof the Parksude Chareh roef for

$16,212 plus the cost for replacing dey-rot. GRI performed

dry-rot labor on the Parkside Church in the amount of

$1.710. GRI was sventually paid $12.620.93 for its work

on the Parkside Church roof. Accordingly, GRI sustained

sxpectation joterest damages i the amount of $5.301.07,

Further, GRI corvends thet &5 business reputation and

Business was damaged in the amount of ot lpast $18008.
Id. femphasis added}.

ORI requesting all documsntation of its alleged damages: GRI failed w©

produce. any fiaancial documents. More than ten months after these



discovery reguests were served, GRI's president, Allen Tiffany testified at
his deposition that he had not bothered to retrieve responsive tax retuyms
from his atiic, even though “[wle save gverything for tew years, Vs a
matter of petting up in the attic and finding them.” CUF 1635, His only
excose wig that his secretary had been o g leave of absenceJd. He did,
however, tesiify that GRUs revenue had increaved every year from the
year of the Church job (20033 uniil 20089, when it did decreass
| significantly Jd. “But” explatned Me. Tiffany, “that does't have snvthing

to do with the Purkside Ulnwreh. That's just the general econony. . CF

Also ot hix deposition, Mr. Tiffany was asked whether he had
caloulated e value of GRUs claim for loss of goodwill {which GRI had
dentified in subparagraph “b™ in its interrogatory responss). UF 1833, He
answered that he had aot. fd. He was then asked whether be had c:a}a;ui&tgd
the value of GREs claimm for lost reputation (identified in subparagraph
“¢™), He responded: “To me, B and C are kind of the same, so o™ i In
sum, pre-trial discovery established the following: 1) GRI claimed s
reputation / poodwill was damaged in e amount of “at least $1D.006. 2y
thers were no doctments (o support that claing; 3y GRI's income tnereased
every year for the four yvears following the: Padoide incident, only

dropping off in 2009, due to general econorpic conditions ot related to

£



Parkside Choroh; and, importantly, 4) to My, Tiffany, GRPs reputation is
the same thing as its goodwill.

Iramediately before wrial in Septersher 2011, the tial count ruled
that ORI wgs notb entitled to rely o tax records retrigved from Me
Tiffany’s atic becapse GRI imentionslly failed to produce them i
discovery. RP 7685, GRI assured the count that it would not rely on any
finandial documents 1o prove that i suffered damage 1o s reputation /
goodwill, and just as it provused, ORI presented absohuely nwevidence of
the valoe of the loss #t alleged to its reputation ! goodwill, Mutual of
Enunclaw gocordingly made a Motion for Judgment as g Matter of Law at
the close of GRI's case for failure of proof, which the trial court denied,
RP 1850,

The jury returned a gpecial verdict against Mutual of Enumclaw,
finding that GRI had not breached the roofing contract by allowing water
to enter the Church, CF 309, Without the benefit of Mutual of Enumclaw’s
proffered evidesce pertaining o how Lowrie had departed from his
employer’s interests to serve bis own, the jury determined that Lowrie had
heen acting within the scope of his employment when, motived by the
opporiunity for personal gain, he encouraged the Church to dismiss GRI i
favor of UPR, Finally, the jury retomed & verdict in favor of GRI on s

torious tnterference olaim, finding that GRI bhad been damaged 1 the



smount of $1.5 million. Id. Muwal of Foumclaw timely filed 2 renewed
Meotion for Judgment as 2 Manter of Law on the tortious interferente claim,
joining it with alternative wotions for remittitur and a pew gl P 318
The trial count denjed all of these motions. COF 368, Mutual of Envmclaw
timely appeals.
IV, ARGUMENT

i Srandard of Review and Sy of the Argument

. D Nove, A pritoary issug in thiz sppeal 1% whether ORI as a
corporation ix entitled to the same kind of “reputational” damages as an
individual. This is & puorely legal issue, reviewed de novo, Afirchedl v
Washington Stare Inst. of Pub. Policy, 153 Wa, App. 803, 814, 228 P3d
280 (2009, As will be discussed below, where a natgral person suffers
damage o his or her reputation as the resultof & ton, damages can include
first-peyson experiential hann: embarrassisent, quss of enjoyment of life,
loss of digoity, ete. There is a gualitative feeling of severe disvomfon ©
enter & roont and Have all of vour colleagues, who previousty held vou fa
high esteem, refuse o make eye contact, A fall from grace is an
oceurrence that jurors can comprehend, and even though there is no
vational way to connect 8 dollar value to this first-person sxperience., the
Jury's verdict IS 8 conmnunity consensus of fair compensation, just as i is

when the jory is asked to measure pain and suffering i doflars and cents



Even though a corporation is a fictional eptity that has no firs-
person experiences, there is nothing inherently wrong with the proposition
that 2 corporation’s reputation can be torticusly injured. It just meang
something else, When a corporation’s good reputation has been sullied, s
customers ey be less willing to buy from i It creditors may be less
willing 1o lend to it And top talent may be Jess willing 1o work for o
Whils these harms can be real, there 13 an voportant distinction between
them and the kind of fixst-person experiential damage 4 patural person
suffers from reputational harmy the corporation’s injury is to its ability o
miake mogey. That barm is measured, hoth in the read world where people
buy corporations, and in the legal world, where couwrts award judgments
for damage 1o corporate reputations, in terms of the entity’s goodwill. It is
measured in dollars, not expeviential unpleasantngss, & threshold legal
issee in this casy, subject 10 de nove review, i whether & corporation such
as ORI is emtitded to an award of substantial damages for alleged
reputational harm where s purposeful trial strategy was to conspicvously
avoid providing the jury with any way to estimate the damage to its
goodwill, By sustaining the jury’s $1.5 wmillion award, the tnal court
created 8 false equivalence between fiest-person expeniential harm, whick
reguires no proof of a dollay valee, and an inpiry to corpovate goodwill,

which doeg. This was an ervoerof Taw. The substantial evidence ORI was

.10~



reguired 1o present under TR 50 and CR 39 was evidence of the amountof
damage o ite gondwill,

b. Abuse of Discretion. Mutval of Enumelaw also challenges the
trial court’s denial of its Motion for Remdttitur, A dendal of a Motion
Remittitur is reviewed for an shuse of discrotion. Bunch v. King County
Depr. of Yourh Services, 135 Wn2d 165, 116 P3d 381 (2003). Bug like
any discretionary ruling, the disoretion is “abused™ i exercised on the
basiy of an correct legal contlusion, Wash, Stare Phys. Ins. b &
Ase'r v, Fivons Corp.. 122 Wa2d 299, 339, 858 P24 1084 (1993). Here,
Mutuad of Envmelaw simultaneously asserts that the trial court orred as 8
matter of law in i failure to remit by requiting ne quantitative svidence

of dumage to goodwill, but also that the award 18 so “ reat in comparison
with the hamm av::tuaﬁy presented that 3 should shock the Count's
consclence. Sge, eg. Bunck, supra. Thix latter. allernative proposition is

reviewed for an abuse of discretdon. Id,
Mutual of Epumclaw alse presents two challenges to the wial

5

counts evidentiary rultngs. First, that the court erved in preveuting Mutual
Mutaal of Eoumelaw was outside the scope of s agency. This was
evidence relevant to the key issue of Mutagdl of Enumelaw’s vicarfous

liability for Lowrie’s bad acts. Second, that the conrt orred in allowing M.

~3}1 -



Tiffany to testify as to bow the alleged barm to GRI made him feed. This
irrelevant evidence was especially prejudicial 1n the context of this case,
wherg' ORI was counflating human, experiential loss with 2 loss in
corporate exrnings, These evidentiary challenges are alse subject to review
for sbuse of discretion. Cole v, Harveyland, 14O, 163 Wa. App. 189, 213,
258 PAd 70 Q01 1)

2. The measure of damages for a ortious imterference clam,

While there is no reported case in Washington that specifically
defines the damages o which a soccessful plaingff on 8 tortions
interference claim iy sutitied, two such-cases have cited with generad
approval the approach in the Restatement {Secoud) Tons, $§774(Ax

{13 One who is Hable @ another for interference with a contract
of prospective contractual relation is liable for darnages for

{a) the preuniary loss of the benefits of the congract or the
progpective relation;

{by consequential fosses for which the interference is o legal
cause; and

{c) emotional distress or actuad harm o reputation, i they are
reasonably 1o be expeoted to result from the inteefersnce.

Restatemnent {Second) of Torts § 774A (197917

¥ The Wishingion cases that mentdon Y774A st Lincor Contractors; Lid, v. Hyskell, 3%
W App. 317, 304,692 P 903 (19841 and Malarkey Asphalt Couv, Wybormey, 82 Wa,
App. 485, 814, 814 P2d 1219, opinion corrected, §2 Wa. App, 495, 811 P4 1238
{9



This Reostatement framework does not slucidate the issue of what
kind of evidence is sufficient to show ihat a platetff &5 entitled © cach of
these elements of drmage ~ 8 topic addressed {a more detall helow.

In the case at bar, GRI arnorphonsly asserted a pacagraph {a) claim

paragyaph (hy claim (consequential Josses relating 1o an alleged failure o
be hired for several other jobs), and g parsgraph (¢} claim {actual barm to
reputation). Mutual of Enowmclaw  sckoowledges that GRI offered
sufficient evidence to support a verdict for lost profits on the Church iob
itself — approximately 3300, BP 1668, The crux of this appeal is whether
GRI offired sufficient evidence to support & verdict mipresenting an

additional $1 498 5004 under (h and {c). As will be shown helow, it did

not.
Q. Consequential losses for which the imerference was a legal
THIESE,

Although the prirsary haom identified by GRI was alleged damage
o is reputation, the only inference that could have suggested such harm
was Mr. Tiffany s subjective testimmony that be thought GRI wag not ssked
to bid on projects at two churches and a four-building apartment coniplex
25 & rosult of people being aware of ORIy involvement with the demsage

and dispute at the Parkside Church. At trial, GRI used this lost chancs o



bad to vihastrate the alleged damage 1o s reputation, but made ae effort o
satisfy wts burden to quantify any of its sllegedly consequential losses. The
fundamental aspects of this sort of proof would Rave mcluded some
showing of the value of the missed joby, GRI'y profability (including
hoth labor and sterials), and GRI's ability to have accepted them all
cmmmnﬁ}:v Of course, GRI would not have been required to give sxact
figures, hut thers is o regson at all why GRI could not have supplied
estimates of these vory basic data. Even f the jury-extapolated from
Titfaay's testimony thet the value of the allegedly missed jobs would have
been similar to the Church job ($16000) RP 1624, that GRI's profu
rargin would have been the same 0% as W was on the Church job, and
that GRI would have bad the abdity toroof all of those buildings (8), the
losses thar ORI would have sxperienced would be on the order of §9.600.
The jury swarded over one hundred sixey times that amount . Even giving
ORI the benefit of a very sobstantial doubt, the sward still comprises
$1 482200 4 more than the sumy of the fest two Restaternent elements:
the “benefits of the contraet” and the “consequential losses for which the

mgerference was the legal cause” That leaves only ome cafegory of

FPhis vame mbltiphier, if dénominaied 8 pusitive” judement, would violate Due Process
wnder Sate Farm Ml Ante, By Coov. Oampbell, 538 U5 OE $16,123 8, 0 3813
SIS 1S3 L. B B 88% (2003 (ew wwards exceeding » single-diplt ratio betwesn
punitive and compensstory damages will setsly dug process.”)

w1 .



damages under §774A to make up the differdnce! sctual damage to
reputation, As will be shown, the “reputation”™ svidence in the record
cones nowhere close o supposting sueh an award,

&, The legally provected fgerest of “repwtation.”

Far and away the most common ontext in which couns discuss
demage to reputation g8 2 compensable injury is defamation, While the
Iaw of defamsation is. 8t best, a Joose fit with the law of ‘ontions
interforence, the vatwre of a reputational interest has been explored in
considerable detarl in that setting, and sheds Bght on that issue ag w is
presented in this cage. Perhaps surprigingly, the term “reputation”™ is not
sasily defined. This {5 not the result of a lack jurisprudential investigation,
but rather the fact that the word “reputation” s really an uenbrells concept
that covers at least three distingt Kinds of mterests: a property inforest, an
honor interest and a dignity interest. Robeny C. Post, The Secial
Foundasions of Defmation Laws Reputation and the Conptitution, 74 sl
L. Rev. 691, 711 (1986). As will be discussed below, cases that discuss the
protection of “reputation™ i into these categories, although with some
overlap; pearly every “reputation” case nationwide can by understond fo
honor thent aud fashion relief accordingly.

£ Reputarion as a properiy interasi,

The first, and perhaps most obvioos, aspect of reputation is as a



property intersst: Post desoribes it as follows;

This concept of reputation can be understood as a form of
infangible property akin to goodwill It is this concept of
reputation that underlies our hmage of the rosrchant who
works hard to becoms known ay creditwonthy or of the
carpenter who strives to achieve @ name for guolity
workmanship. Soch a reputation s capable of being eurned,
in the sensg that it can be avquired zs a result of an
individhaal's efforts and Jabor, Thomas Starkie well degertbed
this concept of repitation over a hupdred aod fifty years agn

Reputstion itself, considered ax the object of injury, owes s
being and tportance chiefly to the varions antificial relations
which sre crested as society advances.

The numerons gradations of rank and suthonty, the honours
and -distinctions extended to the exertion of talent in the
learned professions, the smoluoents acquired by mechanical
skill and ingenuity, under the somerous subdivisions of
labour, the increase of comumgres; and pasticularly the
substitution. of svmbels for propenty i comuercial
interconrse—all, I different degress, connct themselves
with .credtt and chazacter. affixing o them @ valug. not
merely ideal, but capable of pecuniary sdmeasurement, and
copsequently recommending theny as the proper objects of
legal protection. '
Id. 5t 694 {emphasis added)

When a tortfeasor’s actions. cause damage o & busingss”
“roputation” o~ g, o #is propesty Interest in the intangible quality of
goodwill that has been varsed by a carpenter who bas strived to achieve a
name Tor guality workomanship, the carpenter’s damages are guantifiable,

In fact, the value of that reputation {or duninution o that reputation) is
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calenlated i the market place every time a business is sold®. A
corporation’s reputation I a componemt of the company's goodwill’,
which is a Hne Hem in the “asset”™ column of every company’s balance
shett. As Post poted, “There are aspeots of madern defarmation law that
can be understoed only by reference 1o the concept of reputation as
property, as, for example, the fact that corporations and other inanintate
entities can sue for defamption.”™ 74 Calo L. Rev, at 696, This 15 true of
reputational harm outside the context of defamation, as well. Lewis River
Golf, Ine. v O M. Secort & Sons, 120 Wa 2d 712, 845 P .2d 987 {1993). But
courts adgo talk about two other aspects: of reputation, which ae- not
susceptible to a reduction to & “property” interest, por of belny messured
in dellzes: Honor sod Dignity.
i. Reparation as an Honor Iterest.

The second aspect of reputation historically recognized by law s
honor. A party’'s interest in his or her honor is very &ifferent from a
property interest. Honor is the status that corresponds tor the social role a
person ockuples, and is incressingly disregarded a8 8 hasis for damages
brenpse B embarrsssingly embraces the ides thet some people are

inherently better than others. Post. 74 Call L. Rev, at 722, Nevertheless,

S Qe e, Lewis River Golf, 120 Wa2d 112,
¥ Washington recogmizes that a corporation's reputation is 3 component of #s gondwill;
ahout which more shostly,



reputation. as honor explains & vertsin amount. of reputations!
Jurispradence, and I8 woith mentioning.. Honor i the aotion tat g
particular person ix inherently batter than others, by virtue of 4 e o
soctal condition; it is threatened by insinuation that the holder of the yole
sither dogs not propaely occupy i, or the value of the position itself is
impugned. Under English common law, the law protected the reputational
“honor” of nobility, but in the United States the notion of entitemsnt 1o
“honor™ s holder of elected office — separate from the office itself —was
dispatched i New York Times Co. v Sidlivan, 376 U8, 254,84 8. C0 71,
11 L. Bd. 24 686 {1964). Stmilarly, cazes that “vindicated™ the “honor™ of
people to whom ami wcorrect racial ideptity h:;is:l been asontbed have stie
heen soundly and universally rejected, and with them the legal recognition
of inhercrt superiority of one person over another. Bowen v. Indep. Puds.
Co., 23080, 509, 512, 96 SE2d 364, 365 (1937}, Semuel Brenner,
“Negro Blood tn iy Velns”: The Development and Plisappearance of the
Doctrine of Defamation Per Se by Racial Misidentification in the
American Sowrk, 30 Samta Clara Lo Rev, 333, 397 20103, It should be
poted that money cannot mreasure {or repairy damagsd Thonoe” any o
than i can measure oF repair pain and suffering. The judgroent itsclf can
serve as 2 kind of vindication, but the dollars associated with the judgment

ars, by definition, largely punitive rather than compensatony.



A potential jurisprudential vestige of -mpzxmt:iﬂm} honor relevant to
the present analysis relates to modem professional statas, particularly that
of miedical doctors. Asx Post notes, “In -other institations, Hie ‘the
professton of medicing, we remain genoinely ambivalent whether the
reputation of a doctor stemss solely from her achieversents, or whether 1t
inheres i port in the magical statas of simply being a physician.” Post, 74
Cal. L. Rev. at 707. This will become relevant with respect to the
apphcability of Wash. Srate Phys. Ins. Exch. & Asgn v Fisons Corp., 122
Wa2d 209, discussed below, in which the Supreme Court sustained
damages in favir of a physician for his damaged reputation with no proof

8 Reputarion as Digrisy.

Apother aspect of reputation is ﬁm holder’s dignity iutevest.
Assaglts on dignity, unlike honor, are frequently the basis for money
daﬁmgas in modern defumation jurisprudencs. Dignity represents the
personal wternalization of soctal relatronships within & conunurity, which
are expected to be homored by the comununity made uwp of other
individusls whe have also internalized those relationships. “Persony who
are soctally scceprable will be seluded within the forms of respect that
gonstitute soctal dignity: persons who are stigmatized as deviants will be

excladed.™ Post, 74 Cal. L. Bev, at 711 This s another way 1o think about
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damage to the “reputation” of an unfanly maligned dector) rather a
recognition of a “roagical status of siroply being a physician”, reputation
as digrity suggests that the barm being compensated is the degradation in
status the doctor earned, and previously enjoyed within the medical and
patient CoOmmRITLY.

Although the distinction is not directly relevant i the case at bar,
Gignity differs from honor in that it does not presuppose “superionity”, and
that it may b rchabilitated by an muthoritative judgment that the person
who tarnished 1, rather than the “victist™, was in violatton of soctal gorms,
This &5 why the “tnth” of a statement is an. absolute defense o a
defamation claim. When the speaker (o publisher) hay breached social
norms by making a per s false, injurious statement, juries are gmpowered
to award general damages without proof of any special (fe, acteal) harm,
New York Times Co, v, Sullivan, 376 U S, 354, Ag is the case with lost
honor, the value of diminished dignity cannot be measured in diollacs
begcapse it j:;egmsems- the value of esteem in the commupity mather than
potential profits. Again, the Joss of dignity 15 harm like pain, suffering or
distress: 3 fint-person experiential bamn. I 88 an organic number

supported by proof of the personal severity of demotion, not damage tog

Sy -
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property interest that would be capable of messarement®,

€. A corporation’s reputafion i5 @ properiy intergst, not a
dignity inrerest.

I a driver negligently collides with a parked moving company's
trpck, the moving company may sue that driver for damages, While that
the value of the damage to the truck, it woueld ae be omtitled 10 ao avward
for pain and suffering. If & jury awarded an amount grossly i excess of
the proven costs of repatr and Joss of use, that award would be outside the
scope of the evide::}s:;a; and the court wobld have an obvions obligation to
either remit or order 2 aew gial. CR 50 Thix is vot beeauss there is a
different "standard of proof” that & corporation must mest when it is the
victimg of & torh) # s because the harm suffered by a corporation is
qualitatively difforent from the harm soffered by an individual, flowing
from the same tore. A natural person can recover for pain, suffering and
emotional distress, but a corpuration cannat, See, eg.Frovan, Lad. v, Fiizer,
fne:, CV-38-0094 LGB MCX, 2000 WL 709149 (C.D. Cal. May 24, 20003,

Sinilarly, where a tort causes damage 1o “reputation”, ndividuals

and corporations. suffer different kinds of harm. Below, GRI vigorously

SoUndonbindly, defomation actions cannol fully wchabilitate individual dignity;
wevertheless, (8 well-understood that “ihe jingHe] of the guines belps the hant that
Honor feels™ Freedbander v, Edeny Brogd. e, 7348, Sopp. 221,224 (B0 Va, 1900}
affd, O3 F2d 848 ik Cir, 158D
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relied upon the Fisons case, in whick a $1.085 million dollae award for
harm o a doctor’s reputation sprvived s motion to remit, both at the iial
court and hefore the Supresie Count. 122 Wi 2d 209, In Fisons, a patient
died as the resslt of taking medication prescribed by Dr. Klicpers. The
patient’s family sued Dr. Klopera, and statewide news media reponted the
allegations, along with a comment by the drug company that the death was
the result of the physician’s tocompetence. M. U owas subsequently
discovered that the dovgy manufachmey was gware of the risk of the
complivation suffered by the patient, but had slected pot to shave that
information with prescribing doctors. D, Klicpers brought a Consumer
Pratection Act claim against the drag maker, alleging, inter glla, resulting
damage to his professional reputation. X, The jury awarded him 81.083
milhion on that claim, and the drug company appesled on the basis that
thire was 6o evidence of any dollar value associated with the harm fo the
physician’s reputation. dd.
In affirming the award, the Sopreme Court cnted the physicizm’s

testimony of the qualitative expericnces he endured:

The evidence the jury beard regarding reputation damage was

Pr. Kligpera's owr opiaion as to such loss and 2 statement by

the trial coury that there had been newspaper accounts

reporting . Klicpera's alleged medical malpractice. Ty

Khopera ossentially testified that be thought there was

certainly & foss fo Ris reputation in the community, and tha
other physicians had been lgnoring kint and that ke np
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{onger enjoved hiz practice and had token steps o find
admirisirative wark,

Damages for loss of professional reputation are not the type
of damages which can be proved with mathematival certainty
and ave uspally best left as & question of fact for the jury.

Id ae 334,

Note that the Court respomded o2 challenge to the sufficiency of
the gvidence to suppert 2 particular dollee smoumt by reciting Dr
Klicpera's own testimony that his dignity had been sarnished and that he
had lost enjovment in his work”. In essence, the drug company was
arguing that Dr, Kbcpera should be fmired to reputations] darnages based
on & theory of repitation a8 propenty (nvome loss), where the fadure o
show a loss of such income should be fatal to the clatm. The Cout
rejected that notion by shifting the frame from reputation as propenty to
reputation sy dignity, nding that the jury was entitled to come up with a
number devoid of relation & the doctor’s finmances. Dr. Khicpera argued
that the damage to hus reputation hurt this much, Trom the finst-person
perspective, and the drug company’s answer was that he failed to show
fost profits, Those arguments meel head-on only with rexpect o the

guestion of whether Dr, Klicpera was Hroited to damuge 1o his seputation

as propexty, or whether he could also recover for darnage to his reputation

*The bolding 1 Swch . King Cottny Dapr, of Yourh Servicer, 185 Wa2d ot 130 Gt
SINJoneconwmin dansages sapecialby ave within s propesly insteaciad jury's disoreen...”
is good reason to belleve that conrts should give less deference fo 2 jury’s determination
of soonomic damagey, reguiring at least an estimate or ragge frony the plant

Yo
3



as dignity.

The frame shilt from property to-dignity also gxplaies the Court’s
neling thar such damages “are not the type that can he proved with
mathermatical certainty and are usoally best left as-a guestion of fact for
the jary® Fisons, 122 Wn.2d at 332. It is important to recognize thet the
“fachual question™ 1o which the Court referred was not which economie
expert to believe, but “how rouch did it hunt™ For there wias no evidence
at all of the former, and plonty of the latter. It is vo sccident that the Cowrt
raled, “The dotermination of the amount of dwmages, particilorly in
aorons of this narre, 8 primanly and peculiarly within the provinge of
the jury. . 7 Id.oat 329 {emphasis added). To be explivit, actions of “this
nature” are cases where harm dy sor measursble in dollars, and  the
“peculiarity” is that the jury v supposed do exactly that. The Court’s
admonition is a recognition that the task is not just hasd ~ it 1 impossible,
and ae such award vould, even in theory, stand up to an analyticsl
challenge. Not surprisingly, the broad Hmits onsuch awards, on appellate
review, have developed interms of “shocking the conscience.” That is to
say, awards for unguantifiable hamy will oot be modified unless they are
sertously, snd very obvicusly, out of bounds. There is ne reason that
gquanitfiable harms should be given the same deference ~ this is not ap

“action of that natore” nor iy there anything “peculiar”™ in asking the jury
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1o estimate an ecoRtmIc Wjury o 4 corporate plaimilf, bke the njury
asserted in this case, in.Loonomic terms,

Mutual of Epumclaw doet pot advocate that GRI has 4 higher
burden of prool on s “reputation” claim than would 2 natural person.
Rather, Mutal of Enumclaw asserts that harm to 3 corpuration’s
reputation s qualitatively different than haon 1 an individeal's reputation,
aned should by weasured accordingly, Unlike tn Fisons, the question
presently hefore the court I8 mot whether 9o imjury to & plaintiff’s
reputation as digeity, & first-person experiontial havm, must be supported
with ecopomic evidence, but wheﬁxer a corporation can even dave a first-
person experience of what it 8 "like” 1o by humiliated. Ax Post put &,
“ITihe foct thay corporations and other inanimate entitey can sue for
defamation is. consistent with reputation as property, but oot with
reputation as dignity,” Post, 74 Cal. L. Rev. a0 717 In the case of Martin
Marietta Corp. v. Evening Star Newspaper Co., 417 F. Supp. 947, 955
AD.C. 1976), the court held;

Although a corporation mey maintain an action for libel,
has no personsl reputation and may be lbeled only by
iviputation about s Rnencial soundoess or busingsy othics.

This traditional dociring does no more than recognize the
ghvious fact that a libel action brought on behalf of a

gorporation does rot avolve “the eseential dignity and worth
of every human being™ and, thus, it pot “at the root of any
devent systam of srderad Bberty "

Id. feltarions omiifed )
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This same distinotion was noted and upheld in the case of Trovan,
Led. v, Pfizer, dne., CV-98-0004 LGB MCX, 2000 WL 709148 (C.D. Cal.
May 24, 2000}, where the count rejected a corporate plaintiff’s claim of
sntitlement to unproven damages for its “reputation”, Bonting #f instesd ©
proven harst to dts goodwill (1/10th of the jury™s awardy:

T this case, “goodwill™ and “reputation™ ave synonymous.
*Reputation™ refers o “tlhe gstevm in which a person iz
hekd by others,” Blacks Law Dictionary (Tth ed. 199%
{emphagis added). Plainiffs, as business entities, do not
have a “reputation”™ per se, but rather have “goodwill™—
which is defined as a “business's repotation, patronage and
other intangible assets that are considerad when appraising
the business.” Id.

The proposition that corporate reputation is property - & Gnancial
asset and aspeot of goodwill - is entirely cousonant with Washington law,
and Tiffany's personal understanding. CP 1635, As noted very recently by
Tudge Zilly of the Federal District Court for Western Washington:

Washington courts have consistently defined reputetion @y
werely ong component of & bhusiness’s goodwill. See, e, I
re Marriage of Zeigler. 69 Wa App. 802, 607, 849 P.2d 693
{19935 {“Goodwill represents the expectation of continued
patronags based upon such intangibles 18 Jocation, trade name,
reputation, Organization and established chients ") J & Cooper
& Co. v Anchor Sec. Co., 8 W28 45, 34, 113 P24 845
{1941} {gondwill “comprises those advaniages which may
inure to the purchaser from holding himself out to the public
a8 succesding in an esterprise ‘which had been conducted s
the past with the name and repute of his predecessor”™.
Similarly, Washington's Department of Labor and Industries
has explained by way of regulation that goodwill is “the value
of a made or business based on expected continued customer
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patrogage due o s pame, repiiation, or any other factee”
WAL 296-17-3HI30(3); see also Orca Logistics, Inc. v Dep't
of Labor & Indus, 132 WnApp. 457, 216 P3d 412 (200%)
{relving on fmrer alle WAC 396-17-31030(3} in concluding
that tracking company was liable for workers' compensation
insurance premiums that kad not been paid by it predecessor,
from which it had scquired tangible assets, goodwill, customer
lists, and persounel},
Experience Headrix, L€ ¥,
HendrixBvensing .com, Lid., COR-383Z, 2011
WL 4403773 (W 1. Wash. Sept, 21, 2011)
In the Experience Hendrix case, Experience Hendrix, LLC owned
certain Jimi Heodoix related teademarks that o glleged were being
mfringed by the defendant. Jd! Among s other allegations, Expertence
Hendrix, LLC slleged that the defendant’s miswse of the trademarked
material damaged the plaintiffs roputation and s goodwill. Reputation
and gondwill appearsd as two soparate lue Dems on the special verdict
forg. While deliberating, the jury reguested definttions of the teems
“imjury 1o reputation” and “infery to goodwill” Jd. After consulting with
epunsel, the court explained to the jury thar, “reputation and goodwill are
essentially the same thing and arc collectively a husiness’s reputation,
patronage, and other intangible assets that are considered when appraising
a business.” . The jury retumed a verdict with $750.000 for injury

reputation and $300.000 for darnage to goadwill. . The defendant reoved

for judgment porwithstanding the verdict on the basis that there was no



svidence to support any such judgmsnt at 2l The coust agreed, grasting
Judgment notwithstanding the verdict on that elsiny;
Plaintiffs profiered no estimate, by way of expert testimony
or otherwise, of the value of their goodwill either before or
after defendants” wrongful conduet. See Stewarr &
Stevenson Serve., fne. v Pickard, 749 F2d 635, 849 (1 ith
Cin1884) (I s axiomatic thet the messure of damage to

business propesty,. such ay  poodwill, v based om &
measurement of the difference In value of the property

before and after the fnjury.™)
I

The sarde is ue tuthe case at bar, While ORI was not required 1o
prove its actual damages with abgolite cerfainty, i presented no evidence
“by way of sxpert testiroony or otherwise™ of the value of it goodwill
befure or after the Church episode. On the contrary, Mr. Tiffany himself
testified that the harm to GRI s reputation was not ondy uaknown to him, i
was wknowable. RP 1667, When forced 10 acmaﬁy-maka an estimste in
aoswerning interrogatories, GRI responded that the damage w0 ity goodwall
was “in excess of $10000.7 CP 1656, While Mr. Tiffany anempted o
distapce himself from that number at teial by testifying that he had
complained to GRE's lawyer, ot the time, that the mumber was too low, he
never presemed anything to replace it RP 1670, He asked the jury to make

up a munber, sad 8 did ~ 130 times bigher, There was no evidence at alf

* The defendant also pointed put that diffoxent valuss For goodwill and reputation were
incorapatible with the comt's instrestion. #
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fromy which the jury conld gstimate the alleged damage 10 GRIs goodwill,

and thetrial cowrt's legal determination that there noed be none wis error.

3. Regardiess of whether a corporaiion can fegally recover
unguanitfied genergl damages for injury fo ity dignity ander

Washington law, GRI was reguired 1o prove the amount of i

alleged repmational harm wnder the law of this case.

There are many good reasons Tor which the Court should refuse to
allow a corporation o recover general (unguantified) damages for
reputational hamm to iy “digaity” under Washington law. No Washmgion
cowrt Bas wver allowed such a resull, and the federsl district coust,
applying Washingtor, specifically rejected it requiring actoal proof of the
amount of harm to the corporation’s goodwill. Experience Hendrix, 2311
WL 402775, But there can be no doubt that in the case st bar, GRI was
reguired to prove the ampwn of s alleged damages. The valy instruction
siven by the trial court on damages (No. 16) stateds

In order for either party to recover actual damages, that party
has the burden of proving that the other perty breached a
contraet with ity that the panty incurred actual damages as g

rexult' of the other party's breach, and the amount of those
damages.

¥ your verdict is for the defendant on defendant’s tortious
tuterforence clatn, and if vou find thet defendant has proved
that defendant Incurred sciual damsges and the mmount of
thess actead damages, then you shall award actual damages to
the defendant.
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Actogl  damages we those losses that wers reasonably
foresecable at the tme the contract was made. A loss may be
foreseeatde as a probable result of 3 breach because it follines
from the breach either

) in the ordinary course of events, or

b) as a result of special circumstances, beyond the ordinary
course of events, that the party in breach had reason (o know.

In calculating & party’s actual daranges, you should detenaine
the sum of money that will put that panty in as good 2 position
as that party would have been in #f both parties had performed
all of their promises under the contract.

The burden of proving damages rests with the party claliming
them and & s for you to determine, based upon the evidence,
whether any particular clement bas been proved by a
preponderance of the evidence. In determining an award of
damages to sither party, you must be governed by your own
judement, by the evidence Bk the vase, and by thege
instructions, vather than by speculation, guess, or conjecture.
CP 304-3)5,

Thix instruction is WPI 3302, mtended for use in hreach of

actual evidence of the amesrr of damages it claimed to have suffered

before the jury was entitled to award it sctual damages for its tortious

interfersnce cavse of action. AL some point prior o the wiad, GRY

apparently recognized that this instruction would not allow &t prove ita

case without proof of actusd financial Joss; one of its proposed instructions

{Ni. 20) read:

Damages for tortious interfercuce may include economic loss



as well as darosges for mental distress, discomfort,

inconvenience, injwy  ®©  reputation, humiliation  and

consequential damages. Certainty of proof as 1o foture

opportunities and profits is not required.

CP 172
Perhaps recognizing that these harms related to digoitary interests
which a cmﬁmraﬁ@ﬂ cannot suffer, GRI absndoned this instruction without
objection. GRI took po exception to the Tact that it was not given. RP
18391840,
With no exception tsken, Instroction No. 16 became the law of this

case regarding damages. Gudjosa v, Wal-Mart Stores, Ine., 144 Wa 24 907,
91K, 329,30 3530 (2001) ("Instructons fo whiclh norexceptions are taken
become the law of the vase) Hudson v, United Parcel Serv,, fric.. 163
Wn. App. 254, 268, 258 P3d 87 (20115 (“Failure o obhject to jury
instructions waives the issue on appeal.”} A simnilar situation was before
the Supreme Court in the case of the Swate v, Hickman, 135 Wn2d 97,954
P2d S00:(1998). There, the defendant was charged with insurance fraud,
Although the venue of the fraud is nor an clement of the crime, the
prosecutor agreed tooa Ve convict” instruction that required proof that the
aot cedurred in Snohomish County. fd. Nevertheless, thie prosecutor failed
to offer any proot of this “extra element.” The jury convicted anyway, but

the Supreme Court reversed, holding that

¥
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necessary sloment o convict, oven though 1t szally is not an

slement, the State assumed the burden of proving venue, &t

however failed to do so. The conviction s reversed and the

charges arg dismissed with prejudice.

{n appeal, & defendant may assign grror o clements added under

the low of the case doctrine.

id. w99,

In the vase st bag, sven f & corporation were eotitled o general,
vogeantified damages to @y “dignity” under Washington law, that issue
was waived by GRI when it failed to take exception to Iusttuction New 185,
which is pow the law of this case. By Tailiog 0 object o take exdeption,
GRI assumed the burden of presenting evidence sufficient to sstablish the
amount of the damage ity reputation allegedly suffered. This rule applies
with sipual force in thecivil seiting:

i is the approved rule in this state that the panies are bound by

the law laid down by the cowst in s instructions where, as here,

the charge is approved by counsal for each party, ne objections

orexceptions theretl having been made at any stage, o suchk

case, the sufficiency of the evidence 1o sustain the verdicl is 1o

be deterntngd by the application of the tustructions....

Torkovichk v. Deparvnent of Labor & budus.,

31 Wadd 220, 135, 195 P.2d 638 (1948,
GRI had financid docwoents, including six years of post-
iterference revenue history by the time of triad . CF 1834, Mr. Tiffany was
well aware that GRI was making more mongy during the four vears afler

the terference than it was before. COF 1635, But rather than make any

atteropt 1o meet the burden of proving the amount of s reputational



damages, agrequired both by Washington faw, and the law of thivicase,
Mr. Tifany specifically told the jury that # was impossible 1o extimate the
value of the harm to GRI's reputation, aud expressly lnvited the puy ©©
make up & number out of whols cloth.

Q. There are no docurmemts that seppont any claim of
fimancial Joss for damage (o your reputation; correct?

A, Thar's corvect. How do you put o number on
that? (BP1667)

- v

. All rght. Be you're not putiing any numbers,
you're not bringing ouwst any decuments, you're just
going to let the fury decide what that is.

A, That's correct, (KP 18263

-

Q. Okay. And you dide't put o number on the
dumage to reputation joday, did you?

A No.

Q. Are you asking the jury to make up thelr mind
based upon the evidence that they've heard i they
conclude that your contract was interfered with by
Mutual of Epumclaw’s agent,. Mr. Lowry, awd that
contract was breached because of that ~

A, Yes.

Q. - are you asking them o use thelr own good
judgment to figure out how puch that's worth to your
business?

&. I'm praying that. (RP 1673

< 3% .



These exchanges demonstrate that ORI did not meet ity bupden to
prove the mmount by which is reputation ~ its goadwill - was harmed. The
trial cowt grved by allowing this cause of action for danage 1o reputation
to go to the jury, as well as by allowing the $1 .5 million verdict to stand.

4, It is mol impossible to esiimate the horavio & business s geedwill,

Mr, Tiffany did got know how much GRI's goodwill suffered as &
result of the alleged interferance. But his wstimony on this ssue shows
oy that he did not know how 10 measure s company's goodwill. While
this may be understandable, one would expect testimony regarding the
value of a cowmpany’s goodwill to come from someons gualified to give
such an opinion ~ namely an accountant or an economist. In fact, # is nt
anusual for comporate partes to claim damage to thelr goodwill, and 1o
offer vetimates of the value of that damage. This tssue was discussed at
length in the Lewis River Golf case, supra, 120 Wa2d 712, There, Lewis
River Golf owned a sod farm, and purchased ‘seed from Scott. Scoit
convinced Lewix River 1o puschase seed Tor, and plamt, Kentucky
‘Blueprass, Id. Kentucky Bluegrass is an excellent product in places where
there are hard freezes in the winter, killing # kind of weed that otherwise
flourishes in that type of grass, Az Lewis River unfortunately lesrned,
however, in the temperate Pacific Northwest, the weeds overtake the grass

quickly and lsad to a defective sod product. Lewis River sued Seott



alleging, among other things, that the poor quality of the grass had
damaged its reputation — it lost most of s commercial tustomers, sud was
sued by two of them. &,

The Court did not dispute that damage for herm to Lewis River's
seputation was recoverable:

There is substantial autherity that damages are vecoverable
for damage to @ business reputation or goodwill and
resulting loss 1o the value of the business. “As a general mule,
loss in the value of a business as & going concern, or loss in
the value of 1ty good will, may be recovered ay an element of
consequential damages.”

{Rlecognizing methods for caleplation of goodwill by
soontorists and sccountants, goodwdll has becoms miore
widely aceepted as'a recoverable itent of conssguential luss.

I atTi6.

The Court then went on 1o discuss specifically what is at jssue in
this appeal: when a party has the burden of proving the amount of
“damage 1o hustuess reputation and loss of goodwill,” what counts as
sufficient proof to sustain a verdict on that basis? The Court held that
damages mwast be proved with regsonable centainty, within the context of
several underlying principles which are squally applicable to the case at
bar. First, the damages should be sufficient to put the aggrieved party in as
good a pogition as it would have besn but for the defendant’s malfeasancs.

fdoar 717 In Lewis River this was 2 matter of UCT statutory law (RCW

62A. 151061 and here 3 ds the law of the case under hutruoton No. s



Second, the Court noted that the UCC “rejects any doctrine of certainty
which requires almost mathematical precision in the proof of loss.
Loss may be determined in any manner which is reasonable under
the circumstances.” Id. Mutnal of BEaumclaw does not dispute that
the same standard applies to the comupon law tort in this cuse.
Finally, “the established principle that the doctrine respecting the
matter of cenataty, properly applied, is concerned more with the fact
of damage than with the exsent or ampunt of damage.” Id. {ital. in
griginal}. Summing these principles up In the context of damage to
a husiness’s reputation and goodwill, the Court stated:
Further, # is well recognized that the type of damages
here involved are not subject to proof of mathematical
certainty. * *Compensatory damages are often at best
approximate: they have to be proved with whatever
definiteness and accuracy the facts permit, but no more”
With respect to loss of goodwill, proving damages with
reasonable  certataty  should track  the  generally
expansive recent history of lost profits. However, unlike
lost profits, goodwill relates o the future and, thus, no
actual profit base will exist for nse at trial. Accordingly,
the expert testimony of accountants and economists will
prove mnvaluable to the aggrieved buver in presenting his
claim for loss of goodwill. Such testimony will generally

be accepted by the vourts in assessing goodwill claims.

Id. at 718 {vivations amitted, ital in original}.

*
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Mutpal of Emumclow does not contend that this Court should hold
GRI 1o an exacting standard of proof with respect proving the precise
amount of i3 slleged damages for hanm to its reputaton’. But GRI was
required to prove the amount of its damages with the definitiveness and
aceuracy that the facts permitted. And regardless of the methoddlogy or
the identity of the witness offening the testimony, the measure of hamo for
the damage alleged to GRUs reputation is the difference in value of GEY's
goodwill before and alter the Chureh incident, There was no svidence of
that at sl
In Lewis River, the plantiff’s expert, caloulating the damage to the
platntiffs business reputatiom
assumed 2 sod farm of 195 aores, & certain marketable amount
of sad per acre, the ability to sell that sod, and a certain profit
margin. He then calculated the pet carnings, aftey taxes, and
applied @ price earmings vatio o artve at his opios of the
valoe of the busipess. From that valoe he deducted the price
realized when the business wag sold, resulting in his opinion
of the loss sustained upon sale of the busingss.

fd at721.

It way s soalysis, from 2 Harvard cconomist who was a

 fu ?mwm I3 d v Pheer, ne., C\«‘ SRD08E LG8 MUY 060 WE eI (0B 8
May 24, 2000} the court observad thay, "Adthough (aintifly are correct in thely .sw:mmx
{that damsges need not be proven with exacmess], the courts have also held that “pengls
whi wag damages have o prove them, uging metodologies that sesd st be
inteliectvadly sophisticated but must sol msulf he mte:thgmm Sohiiler & Schmilt, Inc.
v Nordisro Corp., 988 F34 410, 418 (Tth Cie 1993, “Allowanve for contulnty & one
thing ... and 30K speculetion is anoiher” Zazu Designs, T8 Fd st 3087



professor of fimance st the University of Washingion, that the defendant in
Lewis River contended was “too speculative™ to even be presented to a
jury. The Court bad no trouble rejocting that challenge, because slthough
predictions of the future are, by definition, uncertain, #f was a reasonable
estimate of the Toss under the circumstances of that case. There s linde
doubt that Lewds River would have come cut the other way if, in Heu of
gxpert testimony reganding the value of s reputation, the plaintiff
corporation had simply asserted that &t lost four custowners and that #ts
owaer, Mr. Stading, was very upset by it

In this cuse, GRI consciously and purposefully made no aftempt to
prove the ampount in which iis reputation was allegedly tnjured, instead
baldly asserting that even making such an sstimate was impossible. Lewis
River iz just-ong example of proof that it s nob Instead, Mr. Tiffany
stmply asked the jury to come op with & number unfethered from the
evidence, which 1 did. However, the Court should keep in mind that
nothing hindered GRI's ability to present an snalysis of its financial
docements before and after the interference, other than the fact that Mr.
Tiffany could not be troubled to go up to his aitic and retrieve the recopds.
CP 1634, That election was entively within GRI's conrol, and it shoald
not relieve GRL of proving, with cenainty reasonable under the

chrcumstances, the amount of #s aliesed logs,



In response o Mutual of Enumclaw’s Mation for Judgment as a
Matter of Law, GRI addressed the wegkness of i proof repaeding the
amount of dymage it had suffered, claiming that evidence of the mumbser of
GRY's employees, combined with their howrly rates and GRIUs profit
margin on the Parkside Church job was sofficient to sustain & $1.5 million
verdict, GRI claimed:

For example, the evidence at tial establisbed the number of
GRI emplovees, 8-12 in the winter and over 20 in the sununer,
their gross billed hourdy rate (345 bour), and the average profit
GRI made on a roofiog project (10 percent). The jury, which
included among iz members opg or wore owners of small
businesses (Leedom Dech1 14} conld gasily have caleulated an
gvergge annual income, and based its award on an estimated
amount of lost Incorse over a period of years.
' CP 377,

Perhaps the most striking thing abony this statement isthat GRIxs
arguing that the fury could bave “correctly” used this evidence to infer &
downward trend in ORPy revenues, whersas ORE #s actually aware that
this is folve. OF 1633, All that thix analysis reveals is that jury could have
corme up with & rough approximation GRI's labor reveoue. The idea that
GRI's profits conld be computed by multiplying labor revenue by ten
percent is absurd; 1t ignores material costs and all of the business’s
overhead. Just as crucially ceven i this meager evidence were sufficient to

allow the jury to guesstimate GRU's profits (and # was not), this is still &

single dara point, where evidence of harm must compare a “before” and



“after™ state. That is to say, even i usiog GRI's labor revenue 88 a proxy
f;sr profits weee appropriate, the record is deveid of evidenve as to whether
GRI employed more or fewer people after the sileged interferenve than
before . And Me. Tiffany testified a5 o the number of GRIU's amployess in
the present tense at trial, five vears after the slleged interforence:

Normally ta the summer times of the year we get up inte

the teens and low twepties, and in the winter we get down

a3 low as vight, sometioss we maintain ten, twelve duriog

the wintery depend on how many storms aud what the
general seonomy 18,

RP 1327,

Whatever these lsbor estimamtes show, it is not thar GRUs
reputation suffered of alf, much less in the amount of $1.5 million. To
meet its burden 1o prove the amount of damage to i reputation with
reasonable certainty, ORI win required 1o show 4 amount with the
“definitiveness and accuracy the Tacts permit” Lewis River Golf, supra,
120 Wi 2d 712, This requirement 15 not simply to preserve the integrity of
“the judicial process {although that is an important aspect of i) It i also o
allow the defendant a ressonable opportunity to challenge the plaintiff’s
claim. As the Court noted in Fenimwre v. Donald M, Droke Const. Co /87
Wnl2d &5, 88-89, 540 P2d 483, 486 {1976}, “While the burden was upon

the appellant to show these facts, it was at the same time the respondent's

right o show [ithe opposute].” (emphasis addedy. Here, Mutual of

~3EY -



Enursclaw was deprived of its right to make any meaningful challenge w
the amount of GRI%s claim for economie injury becanse GRI refused o
aven suggest such an amount or a bagis for estimating one: The facts here
permitted wuch more acepracy than GRI was willing o adoit. Ay GRI
itself moted I lis prectriad brief e bosy to repuation:
may be detenmined from 2 backgrowsd of business
experience vu the basis of which 1t is possible 1o estimate
with some fair amount of suctess botl the value of wha
has been lost and the Hkelihood that the plamntiff would
have received it if the defendant had not Interfered.
CP 149 {emphasis added}.
GRI keeps ten years of financial records. OF 1633, This means that
by the time of trial in September 2011, 1 possessed records dating back o
AN~ four yeary before the imterference, and six vears after. This was a
wealth of information regarding the “hackground of business experience”
what had been lost. By offermig none of these records, and no other
evidence to ostablish even an inference or estimare of an amount of hane
to ity business reputation, GRI failed to mest 113 burden under Instruction
No. 16 and Washington Jaw. The Count should reverse the judgment
entgred on that verdict,

R The wrial vours improperly excluded evidenge of the selationship
berween Lowrie's self<serving fraud and his role its an employee of
Mivual of Enumclay,

S



imerfering with GRY's relationship with Parkside Choreh, then Mutual of
Enumclaw was nob hable for-Lowrie's actions. Thus the issue of this
agency relationship was crocial to this case. By summary judgment order
1 Augost 2011, the gl court made the Tollowing detersunation as a
matier of law:
This iy a case where MOE wag defranded by 83 ows
eniployee, who therefore was not, in that instance, scting
withitn the scape of bis authority. _
TP 894
Diespite this Order, GRI was allowed 1o present evidence af irial
that Lowrie way acting within his authority, &s a gensral matter, while
sdjusting the: Parkside Chirch oltiny. The low reprding an emplover’s
Hability for itz emnployes™s tortious acts is well established:
{Tihe principal is not Hable when the sgent steps gside
from the principal’s puyposes in order to pursue a
personal objective of the agent.
Deep Water Brewing, LLC v, Fairway Rey, Lad,, 152 Wy,
App. 229,269, 215 P 3d 990 (2009, (ciration omivted ).
This has lopg been the law in Washington., I Hein v, Chrvsler
Corp., 45 'Wa2d 5386, 277 P.2d 708 (1954), Hein had been operated a
Cheyster dealership, and claimed contractuad rights to recsive a certain

aumber of cars from the manufsciure for rexale, Chrysler used a subsidiary

sompany, DeSote, to handle the distabution of its inventory of cars. An



amployes of DeSote, Harrison, saw that Hein's dealership was dotng very
well, and secretly planned to strip Hein of hig dealer rights so that Hein's
oW son-dn-dawe conld take them over dy dedler. I, To fugther this scheme,
Hurrison, snd bis co-worker, Wans, falsely reported damaging facts about
Hein to Chrysler (that be wag boarding inventory, ste), and simultaneously
“regquired” Hem to purchage expensive sales promotional watenial and
squipment on pain of being denied new tnventory of cars. K. Chryderdid,
on Harrisen's advice, divert igveptory imiended for Hewn to other
dealerships, aad Hein's tnability to obtain and resell cars forced hm out of
busingss. When Hein discovered the nature of Harrison's and Watty's
ivolvement, he sued DeSotn for interference with his contractual rights
with Chrysler fd.

The Washington Suprenie Court dismissed Dedoto, holding that #t
could aot be Hable for the actions of ity employee, Harrison, under these
clrchnstances:

Harrison deliberately set ont to destroy appellant’s busivess for
Ais pwn purposes, though appeliant was one of Cheysler’s ten
hest dealers in the northwest, This fraud against Chrysler,
which had as its purpose the depriving of Chrysler of one of its
best deaders, was accomplished through DeSoto, the agent of
Chryster: Both Chrysler and DeSoto were victindzed by what
the sl court comectly characterized as “utterly disloyal
conduct” on the part of Hamison amd Watts, DeSotrs

employees.

The wrongfol condoct atiributed to Bamison and Wais by
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appetiant’s evidence could not bind thelr smplover, DeSoie,
becanse the two men were definitely serving ther own ends
and were willfolly acting contrary to, sud ot to furtheranes of,
the best interests of their eraployer. . .

(O ne is respunsible ot ondy for Bis own acty, but for the acly
of his employee when the acts ave doue in the scope of the
employment and in furtherance of the business that 18 intrusted
to the employee; and sa long ws the shing the servant is doing is
in the fwtherance of the master's Business the master must
grswer for the unlawhul manner 1 which the act s done”

I, ar 60,

The distinction upon which the fmposition of vicarious Hahility
thus turns is whether the wrongful act engaged in by the smployee was in
furtherance of the employer’s interest, or actively contrary fo . This
concept is incleded in WPL $0.02, the agency instruction given fu this case
ag Instruction No. 1

Oue of the issucs for you & decide is whether Bob Lowrie
was acting within the scope of authonity.

Awn agent I8 acting within the scope of authority i the agent &8
purforming duties that were expressly or impliedly assigned to
the agent by the principal oy that were expressly or imphiedly
reguired by the contract of employment. Likewise, an agont 5
acting within the scope of authonity if the agent is engaged in
the furtherance of the principals’ interests,

CP 302

While this instruction 18 8 correct statement of the law, giving &t
presupposes that both litigants had a foll and faie opportunity 1o prosent
evidence that the purported “agent” was scting in funtherance of the

prinoipal’s interests of directly in opposition 1o those interests and for his



owe giin, In the cage at bar, the trial court allowed GRI 1o prosest
evidence that Lowrie’s job at Mutual of Enumclaw did include adjusting
clatmg (which was, 38 8 general matter, W fortherance of Mutual of
Enumdaw’s intevests) and evidence that during the process of adjusting
claims, Lowne tortiously interfered with GRUs contract for his own
benefit. The cructal missing plece s whether the actual act of discharging
GRI was in furtherance of Mutuad of Enomiclaw’s intorests, of contrary to

thent.

Lowrie's actions were not just in furtherance of his own interests {a well-
proven fact in this case), but that he was “willfully acting contrary 107 the
best interpsts of Mutual of Esvowlaw, The tal court wrongly excluded
thiz evidence in response o GRUS objection that it was irrelevant under
ER 401, snd unduly prejudicial under ER 3. CF 1615, The trial cout’s
error i this regard steros from the fact thar this case was severed from
Mutua! of Enumclaw’s fraud case gsgaingt Chill and UPR on the eve of
mial, with the express purpoe of separating the tssues of Munal of
Enumclaw’s subrogated breach of contract claim against GBI fromy the
related, but distinet, doosres against Chill and €PR (¢ 38 30t
“generate sympathy for MOE™) CP 21, This lad the tial court to bap any

evidence that Lowrie had defrauded Mutual of Enumclaw. RP 24, et seg.,



1572, While the tiidd courts goal in severing the cases is undesstandable,
it Ovders prohibiting Mutual of Enumclaw from presenting svidence that
Mutual of Envmclaw was a victism of Lowrnte™s fraud went wo far. They
WELE & dﬁp:i‘vaﬁmﬁ of Mutual of Baumclaw's substantive ri ght to challeage
the application of the law expressed in Hein and Iastruction Ne. 14 o the
facts of this case. By bamnning evidence of Lowrie's fraud on Mutual of
Eaurnclaw, it was impossible for Mutual of Enumelaw to submit evidence
employer’s money to s own pocket, through Donald Chill,

‘Because the fact that an employes is engaged in defranding s
emplover destroys vicarious Hability vader Washington law, there can be
no doubt that the testimony and evidence offered by Musual of Enumclaw
wis relevant to its defonscs agalnst vicanous lability for Lowrie's deceit
in this case. Mutoal of Enumclaw offered the testimony of David
Michlitsch, # clatms  supervisor at Mol of Epsmclaw who had
knowledge of Lowrie’s fraud against Mutual of Enamchw. RP 15872,
Muotual of Enumclaw also offered documentary svidence of the federal
Information against Chill and his subssquent plea sgresmant detailing his
involvement in stealing money from Mutual of Enumclaw i, Exs. 84, 12,

This evidence was relevant, “Relevant evidence” is any evidence

that tends to maks a material fact mote or lesy probable than # would be



without the evidence. ER . A oial couells degision to admit oy vefuse
evidence for an abwe of discretion, Simtrg, fng. v, City of Seanle, 131
WnlZd 640, 662-03, 935 P2d 555 (1997). A gial court abuges s
discretion’ when discretion v exercised op tniensble grovndy wr fiw
untenable reasons, Davidson v, Mun. of Moty Seatle, 43 Wan. App. 368,
373, 719 P2d 369 (1986). Facts that tend o disprove an opponent's
svidence are relevant gnd should be admited, Ff?rirr#v& v Donald M.
Drake Constr. Co, 87 Wa2d 85, 89, 349 P2d 483 (1976). Excluding
gvidence that prevents & party from prosenting a croctal elervent of is case
congtitutes reverstble arror. See Grigshy v, City of Seardle, 12 Wa, App.
433, 487, 539 P2 1167 (1975). The issue of unfair prejudice to GRIss a
resuit of potential sympathy toward Muotal of Engroclaw i exactly the
same as Mutual of Envmclaw's substantive defense to GRUs agency
srguments; that Mutual of Bnumclaw was defravded by Lowrie. The Court
mast not allow the exclusion of exculpatory evidence as “projudicial™
gader ER 403 sumply because that evidence may also sngender sympathy.
In this case, the probative value of the profiered evidence significantly
outweighed the threat of unfair prejudics to ORI, and the Court should
rule that the trial court abused 8 discretion v exclding it

8. The srigl cowt improperiy aflowed evidence «f domager for
Tiffany's hurt feelings.
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Over Mutual of Enunmclaw’s ohjection, the trial court srronsously
allowed Mr. Tiffany to testify as o0 how he “felt” sbout driving by the
water damaged churely:

Q. Okay. How did you feel about that? .,

MR. HITT: Your Honor I~ . .1 have an abjection to the feeling.

There's no laim for . . . smotional distress type damages or

personal injuries in this case, this is a business case. So P'm

objecting o the "how you felt about that”™ type guestion,

THE COURT: Overruled,

BY MR, LEEDOM: (Continuing)

{J. So the question 1 how did you feel about the fact that you'd

drive by for a peniod of timie and see that the roof was not vet on

the Parkside Church, how do you feel sbontthat? . .

A We - we know that this was a very nogative effsct on our

business and we were naturally very upset by it

RE 621,

This was irrelevant and madmissible under ER 401 and 402
{respectively) because the only party to the case, GRI, was a corporation
that cannot recover for damage to its “feelings.™ The only possible reason
for GRI to offer such testimony was o support the theory of ity proposed

lostruction N 20, that it was entitled to damages for mental distress,

discornfont, inconvenience, sud humiliation™. These reputation-as-dignity

¥ This wrind oot wndesstood s point explicity. T pre-trisl argument, the cotrt stated,
“Gvege Roofing will be allowed to testify as oo his opinioh, whether i's expent or iy,
Ha's o thin 1y s~ thdy ig Tas bosiness, He can testife gxoio the offecr of tis discharge hax
oy hire T BRP 88,
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elements spectfically invited the jury to award damages fo GRT for an
slleged harm o Mr. Tiffany’s sensibilities in an unproven arsount. Failing
to sustain Mutoal of Bnumclaw’s objection was ervor, and in this case
where such unguantifiable damage was the only avidence of damage from
which a Jury could arrive at 8 31.5 million verdict without other proof, it
was reversible arvor,

7 The question from the fury Iy irvelevent,

Finally, below, GRI argued that Mutuadd of Boumclaw had walved
any argument that GRI was reguired 1o prove the amount of hanm 0 #ts
reputation. The basis for this srgument was g gquestion from the jury,
which asked, “Do we bave to show how we caleulared darsages w the
defendant?” CP 532, After consulting with both attoraeys, the trial court
answerad, “No.™ Jd. ORI thos argoed that “the court instructed the jury
that It did aut have o identify ity method for calculating damages, sad
MOE did aot preserve aay ohjection tothis instraction.” CP 376, This fs
red bemring. Whether the jury was required to explain i award i an
eutively different issue than whether there was any evidence to support &
$1.5 million verdict. The responsive instouction to the jry was correct;
Juries arenot reguired to explain their awards. But that does not mean they
are free to ignore the fact that a party has presented no evidente on g

crucial aspect of its case.
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For the reasons provided above, Mutual of Eoumelaw requests the
following relief fron this Court:

1 8 Determination a8 & piatier of law that GRI was reguired fo
present the best evidence available of the value of the alleged harm fo it
goodwill before it was entitled to present a claim to the jury that s
reputation bad been tortously injured, and that GRI fatled to do so. This
implies & reversal of, in the alternative, the sl coort’s denial of Muteal of
Enumeclaw’s Motion for Judgment as 3 Matter of Law, Mutual of
Enumclaw’s Motion. for New Trtad, or Mutaal of Envmclaw’s Mation for
Benmnitny, Muotual of Entunclaw respectfully reguests this alternative
relief in that ordes, In the event that this Cowt determines that remittitar
was the appropriate remedy, Muraal of Enumelaw requests that the Count
remit the awaed fo the amount of GRI's damages for which ,GRE offered
substantial evidence, namely its lost profits for Parkside Church, and on
six other buildings job in the amonnt of $10,100, ax described on page 14,

2. Determination  that the gl cowt erred in excluding
evidence of Lowrie™s fraud on Mutual of Envmclaw, and / or in allowing
Mr. Tiffany to testify 38 to how the alleged damage to GRIE's reputation
made bire feel. This relief upliss remanding the case for a new trial with

appropriate, corresponding evidentiary instructions to the trial coust.



Respectfully submitted, ,,g;-‘i : __....» M

Brent W, Beecher, WSBA 31085
Hackett Beechar & Haw
Agorneys for Mutual of Enumclaw
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